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DECISIOM

MATTER OF. Franklin v. Krown -- Payment of Attorney Feas

DIGEST: Order of D:la't:r'iét Court awarding attorney fees in action
under Civil Righte Act may be certified for paymant even
thoagh undvrlying order relating to merity is being
nppee]ed, s!nce oward cf attorney fees was made in separate
order which neithev party has appealed and which has become
final by operation nf law.

 This decaaion reaults from a requeat by plaintiff'a counaol for
payment of attorney fees awardad to the plaintiff bv the United
States Diarrict Court fer the District 'of Columbia in Pranklin v,
Browi, Civil No, 2127-72, an action brought pursuant to the Civii
Righta Act of 1764, as amended

Litigation in the case commenced in ‘October, 1972 and ainde
that date the matter has involvad extensive legal proceedinga. On
November 21, 1977, the District Court awarded the plaintiff attorney
fees in the amount of $20,292.86.

ipry -t b

"y On Decembpr lgﬁ 197;, ‘the, United Statea Attor1ey for the D‘aLrict
of Lolnmbia requeatad the, advice''of the’ Generar Accounting Office
(GAO) ag to the appropfintenesa of initiating the process of aecuring
payment of the award.t\At the time of the. inquiry, the plaintiff kad
‘iledfa)notica of appeal of the: underlying juégment and it was not

. cnmple ely clear which isgues would be'" invelved in the appeal or

! i : hxethex‘ the award 4f attorney fees would be among them. Consequently,

; we advisged the United Sta*es Attorney on January 17, 1978, that the

g ‘attorney fees award wae no\‘a final judgment within the meaning of

- 28 U.S.C, § 2414, which® providea in pertinent part:

i "PLyment of final judnments rendered by a district court
| against the United SudYea shal_,t- made on settlements
! ; by the Gceneral Account hg Office k & &Y W
: l.‘, '.«, , \\' ‘ \
The permanenc indefinLte appgapriation for the pnvment of judgments
ainnt ‘the United Btates, 31 U.5.C. § 724a is similarly’ limited to
| che pa)ment of "final judgments We concluded at that time that we
| did not have the authority, nor were there funds legally avajlable,
to pay the award at that stage of the litigation.
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Pldintiff's counsel now, advises us that the plaintiff' appeal
involyes only the Court's order of October 20, 1977, which denied
the plaintiff reinstatement and back pay, We are further advi..ed
that neither party has appealed tha order of November 21 whicn’awarded
the attorney fees, and that the time for taking such an appeal has
expired.

Our January 1978 opinion to the United Statls Attorney was based
in part on a prior decision, n-172574, May 19, 1971. ‘Under the particu-
lar circumstances of. that case, in which the ‘United States had appealed
a District Court judgment, the United SLatea wvould have been ljatle
for half of the amount of the judgment had it won on appeal, but would
have heen listle for the entire amount had it lost. We were asked to
certify for payment the half that the Unired States would presumanly
have had to pay ultimately in any event. In concluding that we could
not certify the payment as requested, we caid:

"[W]hile the pending appéal to the\United States
Court of A~peals mey not affect the present obligation
of the Unitea States to pay. one-half of 'the awarda, it
ig not clear from the Aseistant Attorney General's
letter whether the linited States will petition the
Supreme Court for a writ of cerciorari, if the Circuit
Court's decision is adverse to the Govevnment., * % %

~ MAlgo, we were informally advised by a rnpresenta-
tive of your Department that 1if the Department decided
to racuest Uertiorari it could request the Supreme
Cour't ”o considér the liability of thé Government for
any. dnmages, although it probably would’ Tt do’ so, and
that'even if ‘your Deparfment did not, itself raise the
igsue of the Covernment's lisbility for damages' the
Supreme Court could--although the posaibility may he’
extremely remote--sua sponte open the. entire record
and consider. the liability of the Government for the
danages covered by tha't part of the judgmenL which ‘the

Assistant Attorney Gereral now recommends we pay., * * %

] * ® L L]

.. "Therefore, unlcss. in accordance with 28 U,s.C.
2414, you formally 'advise us, that no further review
will be sought from the appeal now pendiug we would
have no authority to pay one-half of the judgments
* % % gg recopmended JSn the Assistaut Attorney General's

letter."
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In our opinion, in viow of the additional information whioh has
now been submitted to us, the above decision is not controlling
in thin situation,

Brodley v. Rictmond School Board, 416 U 5. 696 (1974), con-
oerned an award of attorney fees “in a school deaegregation case
involving privat 11tiganto. pursuant to a s*atute which authorized
sucnizZn award upon the "entry of a final order' (20 U.S.C, § 1617).
In discussing the concept: of finality in this context. the Supreme
Court stated:

"Since most school cases can be expocted to.involve
rolief of an injunctive nature that must prove ito effjcacy
only over a poriod ff time and often with frequent modifi-
cations, many final orders may issue 1n the course of the
litigation,, Ty delay a fee .award until the entire litiga-
tion 18 concludéd w:uld work substantial hardship on
plaintiffs and their couneol, and. discourage the institu-
tion os actions despite the olear congressional intent to
the¢ contrary * % *' A district court muist have discretion
to award' fees and costs incident to the final disposition
of 1nter1m matternﬁ" Id., at 724-23.

18

The Court further notedfthat it had boen inclined tn follow a
"pragmatic approach" toj he question of: finality, that there was
precedent for the view tﬁat the most suitable test of finality
was appealability, and that finality for purposes of appealability
"does not necessarily’ 9an the last order possible to be made in

a case." Id., at 722,'note 28.

N ;)

, While the "order }iisouaeed in Bradley wds an orﬂer relating to
the merits, the ratiouaie would seem equally. applioable to u separate
order awarding attorney 'fees in appropriate ci.rumetanc*a.

TP y 44,

he ?rﬁhklin litiéation began in OLtobor 1974 and has already
laeted nearly 6 years.j There were two prooeedings in the District
Court separated by ftq appeols. The Distriot ‘Court was directed by
the Un-ted'States Court of Anpeels for the District of Columbia in the
first remand (filed February 9, 1977) to "also consider appellant’s
claim for attorney 8 fees" before tho‘Court of appeals pursuant to
47. V.5.C, § 2OUUo-S(k) This provision authorizes an award of attorney
fees and costs to the 'prevailing party.

Tho firat trial/occurred in 1973 following ‘an admifistrative

hearing. In the first trial the plaintiff was (according to the
District Cou+vt) the’'prevailing party. although to a limited extent.
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The second :rial c'currod ln 1977 but g2 aintiff did not p;evail jn
the setond trial, and, no a!torney fees were awacaed for this trial.
In its November 21, 1977, memorandu ngcompanying the order awardlng
at:nrney fees and expeases, the court noted that on the appeals the
plaintiff did not achieve any measurable favorable vesult, but as
prevailing party was ecntitled to be compensated for the wqu of his
attorneys. As we understand it, the present appeal is°in appeal from
the District Court's action on the remand in denying th= plafntiff
reinstatement and back pay.

From the foregoing it appears the appcal does noc involve thac
art of the District Court decision in which tke pliintiff prevailed

AFutther, the November 21, 1977, orier awarding attorney fees was?q

suparate order and.not a part of the order, which reflected the Court 8
determination on the merits, Neither party has appealed from :he
November 21 order, the time for doing so has expired, and the order
has thus become final by cpcration of law.

According‘&, in view of the 'acts of this case and the Supreme
Court's discussion in Bradley, we'would not object to the United States
Atto:ney s initiating the process of securing payment pursuant to the
November 21 corder.

/f:??kzﬁ

Acting Conmptrollier GeneraL
of the Unitead States






